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Moving Away from Scandal-Driven Procurement Reform

Introduction
Thank you for inviting me to participate in your conference and for asking me to speak to you today.   Procurement reform has been a favorite topic of mine for at least ten years. And while I’ve spoken about best practices all over North America – from Pond Inlet high above the Arctic Circle, to New Mexico, Ottawa, California, and Georgia …. I’ve never spoken about it in Florida.   Nor have I done any consulting work here…. So not to worry… all of the juicy details about scandals, horror stories and poor procurement practices that I’ll describe later are from incidents that occurred outside Florida. There is no need to hide.
Some of you are probably wondering what I meant by my title ‘Moving Away from Scandal-Driven Procurement Reform’…    
Here is my message . . . What I’d like to propose to you is that we … and by ‘we’ I mean the royal ‘we’ of public procurement professionals, public officials and political appointees… need to shift our thinking away from the notion that politics should reign supreme in all domains of public administration.   We need to shift our thinking away from the notion that bypassing procurement policy to do whatever’s the most expedient or politically flattering at the moment is OK while hoping that it won’t catch up with us and if it does we’ll deal with it then.   We need to shift our thinking away from only promoting ethical, open and fair procurement reform after we… well I don’t mean ‘we’… I mean someone else (of course!)…. gets caught bending the rules until they break.   We need to listen to our professional procurement people.
In the next 15 minutes, I’m going to describe the benefits of scandals on procurement reform, provide a few juicy examples, and present a few radical ideas on better ways of doing procurement properly.

I was talking to my host, Steve Updike, about the people who are here today. I always find it interesting that conferences dealing with procurement reform are attended mostly by procurement people, not senior bureaucrats and certainly not elected officials – and these are the very people who should be here. Most of you understand the realities of procurement in politicized environments and the seemingly constant and on-going battle between political expediency and good public policy involving fair and open competition.
We Need More Crises
In an article I wrote that was published in 2002, entitled Wanted: More Scandals, I suggested that perhaps what we need is more scandals… because it seemed to me at the time that the only time something positive gets done in terms of improving procurement practices is after someone gets caught pick-pocketing the public wallet.   There’s nothing like public scrutiny, with full-on media coverage, to move a proposal to change a procurement policy from the back burner of some committee straight off the stove and onto the table.  
I mean if that’s the way things get done, my reasoning is that those of us in public procurement who are actually working for procurement reform and trying to change and improve practices so they are fair and open and reflect the best interests of the public should demand bigger and better crises, not fewer.  (I understand that there have been a few crises in the last couple of years that have promoted some procurement reforms here in Florida.)
So why wait two years before an executive committee deals with our pet procurement issues?  We need scandals with a capital S! And we need them publicized, not hidden. And now, not later. A good scandal, involving an improper procurement process, an illegal act and a senior politician can be a powerful force for organizational change. A crisis, when subjected to public scrutiny, can unify senior management and politicians in a newly found and shared resolve to solve the problems. It can free up scarce resources and elevate the significance of procurement in the organizations. Imagine the impact of a daily TV dose of procurement scandal on your local or state government. (Maybe you do know this already!) We’d have ‘fair and open competition’ and ‘transparent’ practices within months, not years. And the politicians would be demanding procurement reform. And procurement professionals would, at last, get some respect as the protectors of public policy.
Scandals are an incentive to reform public procurement. Let’s face it, implementing dramatic improvements in public procurement in many jurisdictions is like trying to peel an onion without crying: an effort in frustration. There are always more important political considerations that get in the way and curtail the loosening of budgetary purse strings. I mean, really, how can your department expect to get extra dollars to pay for another staff member to update that policy or train new buyers or monitor its current practices when the government suddenly decides, for instance, that it needs to fund a bigger parade on the 4th of July, or needs it communications strategy for dealing with the media revised and updated.
A Few ‘Juicy’ Examples….
Some of you are probably shaking your heads thinking….Michael just doesn’t get it!.  Scandals don’t necessarily mean an improvement in procurement… Some of you are also probably thinking… this guy’s from Canada… That may be true there.  Sheesh, they have a beaver for their national symbol, but this is the U.S. of A!!!!   Unfortunately, I beg to differ.  Scandal driven procurement reform is not new, special, or unique to Florida, or CA, or Ontario, or Australia.  Here are just two examples:

Consider the City of San Jose. It had a scandal that reversed an award. In 2003, the City issued an RFP for a new network…. What a surprise, when the RFP called for the use of Cisco products. Cisco just happened to reside in San Jose and ‘helped’ the City’s Chief Technology Officer create the specs.   So, when it hit the newspaper, the City was forced to cancel the $8 million contract and rebid the deal.  Guess what?? Nortel won and the cost was $1 million less than it would have been with Cisco. And the project won’t be delayed. And the contract has liquidated damages of $20K per day.  A good save, you might say, but it ended up costing the City a lot of additional time and money to run another RFP process. So, what was the result of this scandal? A total review of procurement policies, increased on-going public scrutiny of procurement, a few resignations of senior officials, and denials of any wrongdoing from Cisco’s.
Consider the City of Toronto. It had a scandal that set the standard for both scandalous behavior (the cause) and ethical behavior for public bodies (the results).
A $43 million lease for computers ended up costing $86 million. The City launched a judicial inquiry which lasted 2 years, had 214 hearing days, reviewed 124,000 pages of documents, heard from 156 witnesses, and involved more than 60 lawyers. 
You’ll have to come to my break-out session to hear the juicy details. You’ll learn about the City’s CFO who was sleeping with a consultant. Of course the contract that resulted was improper, illegal, unethical, and – the number one tip-off – it was sole-sourced. (Since she was Canadian and he was American, it was also an example of excellent US-Canadian relations and free trade at work.).  In my session, you’ll also learn about the politician who drove into an underground parking garage and emerged with $25K in an envelope provided by a lobbyist; as well as find out more about the senior officials who were, as the judge phrased it, ‘for sale’.
Justice Bellamy’s report resulted in wide ranging reforms; many of which have already been implemented by the City of Toronto.   Besides documenting all kinds of illegal, improper and seemly events, she provided a volume on good governance.  She issued more than 100 recommendations for procurement reform (which can be applied to most places including Florida). 
Why We Should Move Away from Scandal-Driven Procurement Reform

Before you start saying… ‘Wow, this guy is right! I should go back to my public procurement department and dig up some dirt I know about and secretly slip it to the media and see what shakes out…’  I hope my comments don’t cause any of the politicians here to sweat)… Let me get back to the where we started… the reason why I believe we should move away from scandal-driven procurement reform.

While I’ve given you just a few examples of the expediency of using scandals to drive procurement reform, and the great reforms that often result, what I haven’t mentioned are the costs.   Not just money but social costs and they can be significant:
· For example… the costs of all those special commissions alone would fund the salaries of several staff to monitor policy and process issues around procurement to ensure that due diligence is being applied.

· The diversion of our politicians from issues truly requiring innovative policy.

· The erosion of pubic confidence in our political institutions.

· The erosion of ethical behavior within the public sector and the migration of professional procurement staff to entities where they are valued

· And finally, the costs of law suits against the public entity, criminal proceedings against those alleged to have committed criminal acts, and the cost of incarcerating convicted officials and possibly the costs of building more jails.
A Few Radical Ideas…
What I’d like to leave you with are a few radical ideas of how to avoid going the scandal route for changing and improving how we spend the public’s money.  
Radical?  Well, not really, that radical.  Procurement reform, despite what I think of it, is pretty boring, actually.  It revolves around the promotion of five building blocks for fair and open procurements:

· Proper Procurement Policies and Procedures (I understand that FL has passed new procurement legislation setting up the Center for Efficient Government and that negotiations on behalf of a public entity must be performed by a trained negotiator and all sessions recorded. These are good first steps.)
· Sufficient Training

· Quality Controls

· Appropriate Reporting Systems

· Adequate Staffing Levels To Do The Job
None of these tasks should be a big deal, but, given what I’ve talked about today and the fact that it takes no less than scandal to move things forward, I’d like to suggest that public agencies start shifting their focus to some of the suggestions proposed by the Toronto Commission (that I’ve already mentioned). Their final report contains 241 recommendations. 113 deal directly with procurement. It’s implicit in their report that procurement is an important and integral part of government, that fair and open competition is a critical public policy, and that government itself, not just procurement people, must make it happen.
While the commission published 241 recommendations, here are my three favorite. Whether they are truly radical ideas, I’ll let you be the judge. In some places, well you know where, they are old news. In others, they are radical innovations requiring fundamental changes in attitudes and values.
Favorite #1, Recommendation #130- Keep politicians out of procurement.

“Councilors should separate themselves from the procurement process. They should have no involvement whatsoever in specific procurements. They have the strongest ethical obligation to refrain from seeking to be involved in any way.”
Favorite #2, Recommendation #146 – Always have competition for contracts.

“There should be a strong presumption in favour of mandatory competitive tendering for all significant City procurements. Criteria for exemption from mandatory tendering should be tightly defined in advance.”
Favorite #3, Recommendation #166 – Bullet-proof the process and ensure its transparency.
“For major, high-risk controversial or complex tenders, the City should consider retaining a fairness commissioner.” A Fairness Officer is an outside procurement expert who monitors the procurement process to ensure that it’s fair.
Although I realize that changing behavior and modes of thinking is difficult, I urge you to consider my comments.  In today’s sessions, you are going to explore some of the innovations being introduced in Florida, existing processes, and new ways of doing things. These sessions will prove to be both important and valuable. They will permit you to help your senior management and elected officials understand the world of ‘fair and open competition’. And some of them really need your help. If, however, these people still don’t get it, then I will look forward to reading about Florida’s next batch of procurement scandals and using them in my future speeches elsewhere.

The last, and perhaps, most radical and yet simplest of all ideas, I’d like to propose here to day is not for you, the procurement professional attending this conference. It’s for all those who didn’t attend today… for the members of councils, city governments, legislature, boards of commissions, and the like:
It’s simply this . . . Listen to your procurement professionals and get out of their way!  They know what they’re supposed to do.  They know how to do it.  Be quiet and follow their lead. We will all benefit!
Thank you 
Michael Asner
