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Lawyers, Expert Witnesses, and Fair and Open Competition
Explaining ‘fair and open’ procurement to senior executives and to lawyers

For the last 15 years, I’ve acted as an expert witness in public procurement. I have responded to numerous requests by senior agency staff to review a file and provide them with my opinion concerning procurement matters. I have also acted as an expert witness and consultant to lawyers, advising them on particular cases involving issues related to public procurement practices, best RFP practices and fair and open competition.  

During this time, I’ve examined thousands of pages of claims, statements of defense, briefing notes, regulations, statutes, evaluation reports and contracts.  And I’ve come across some rather amazing facts:

· One agency’s supplier complaint process required that all complaints be received before the competition closed. Not surprisingly, they received few complaints. However, one vendor initiated a court challenge of this procedure. (I was hired by the vendor’s lawyer to review complaint procedures in common use.)
· The evaluators for one competition decided that they would award the cost points based on their individual opinions related to the total cost. So one evaluator awarded 10 out of 20 for cost. Another evaluator, dealing with the same proposal, awarded 15 out of 20. (Not surprisingly, I advised the agency to avoid a court challenge on this.)

· One procurement director asked for my advice. Apparently, the company she wanted to win didn’t and she wondered whether she had to award the contract to the lowest bidder!
· In one Agency, the Procurement Officer obtained the clarification questions from the Evaluation Team. He did this for each proposal. However, he only forwarded the questions to one of the two finalists and advised the Evaluators that the second finalist declined to submit clarifications.

· One Agency waived several mandatory conditions for its favored supplier.
· An Evaluator who had dealings with many of the offerors did not declare a conflict of interest (but everyone knew she dealt with the vendors on a daily basis).

· An Agency argued that the Executive Summary had no impact on the Evaluators because the executive summary was not scored.

· An Agency wanted to release competing vendors’ proposals before negotiations had been finished.

Most issues that are presented to me are not subtle – somewhere the process of fair and open competition has been violated; one vendor has been given an advantage not available to others; the statute, regulations or best practices have been ignored; vendors or evaluators have behaved inappropriately. 

However, for some of these issues, there was genuine disagreement between a vendor and the agency. These issues are subject to interpretation, sometimes by a judge. Often, there is an element of truth in each side’s arguments. That’s what makes my job as an expert in ‘fair and open competition’ really interesting!
For more information:

Visit my website: www.rfpmentor.com
Send me an email: michael@rfpmentor.com
Call me: 604.530-7881

Best regards
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